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The Plaintiffs, Felton M Smth and his wife Mary
L. Smth, appeal for the second tinme the entry of a sumary
judgnment in favor of the Defendant Amerisure |Insurance Conpany in
their suit seeking recovery under a fire insurance policy issued

by Ameri sure.



Prior to 1990 the Plaintiffs owned a residence at 5603
Wei gelia Avenue in Ham |l ton County. The Plaintiffs insured their
resi dence through the Defendant |nsurance Conpany. According to
the wife, the Plaintiffs paid their insurance prem uns through an
escrow agreenent with their savings and | oan association. The

associ ation held a deed of trust on the Plaintiffs’ home.

In early 1990, the husband becane very ill and, as a
result, incurred nunmerous nedical bills. 1In his deposition, the
husband testified that he had large bills fromthe hospital and
his doctor and that he did not have insurance to cover these
expenses. | n addition to these bills, the Plaintiffs owed
various sunms to credit card conpanies. The Plaintiffs stated
that sonetinme prior to June of 1990 they received at |east one
threatening call fromone of the credit card conpanies. The
Plaintiffs stated that a representative fromthe credit card
conpany call ed concerning the Plaintiffs’ credit card debt and
threatened the Plaintiffs that the conpany could take the

Plaintiffs’ home if their debts were not paid.

Because of the call fromthe credit card conmpany and
t he nounting nedi cal expenses, the Plaintiffs decided, with the
consent of the savings and | oan association, to deed their house
to their son Van Smth, who also lived in Ham Iton County. A
quit claimdeed was executed and recorded in June of 1990. No
consideration was given by Van Smth for the honme. No notice was

given to the Defendant about the change in ownership. The



Plaintiffs continued to pay the property taxes and nortgage
paynents as well as the insurance paynents through the escrow
account. The Plaintiffs continued to occupy the hone while Van
Smith retained his own hone in Chattanooga. The Plaintiffs did
not pay any rent to Van Smth, and he never resided in the hone
after the conveyance. The Plaintiffs contend that they intended
t he conveyance of the property to be tenporary only and that it

woul d be reconveyed at a | ater date.

On about July 25, 1991, the year follow ng the
transfer, the Plaintiffs renewed their policy with the Defendant
whi ch continued to insure the home in which they lived. The
Def endant was not infornmed that the Plaintiffs no | onger held
legal title to the property. On January 14, 1992, a fire
destroyed the hone. The Plaintiffs notified the Defendant about
the fire and an adjuster was sent to the honme to investigate the
fire. The Plaintiffs told the insurance adjuster that they were
the owners of the hone. Wen the Defendant discovered that the

Plaintiffs no | onger owned the hone, it refused to pay the claim

The Plaintiffs then brought suit in which they alleged
t he Def endant wongfully failed to pay their claim The
Plaintiffs further alleged that the failure to pay the claimwas
in bad faith and that pursuant to T.C A 56-7-105 the Defendant

shoul d be assessed a 25 percent penalty.



In its answer, the Defendant alleged that the
Plaintiffs had no insurable interest in the hone at the tine of
the fire and, thus, had no right to make a claim The Def endant
further alleged that the Plaintiffs had violated the terns of the
policy by deeding the property to their son w thout the consent

of the Defendant.

Both parties then filed for summary judgnent. The
Trial Court Judge dismssed the Plaintiffs’ notion but granted
t he Defendant’s notion for summary judgnent and di sm ssed the
Plaintiffs’ conplaint. The Plaintiffs perfected the first appeal

to this Court.

We determ ned that conplete justice could not be had
because of deficiencies in the record. This Court stated that
mat eri al issues evol ved around the provisions of the insurance
policy, but that the policy was not included in the record. As a

result, the case was remanded in order to supplenent the record.

The record has now been suppl enented and the case has
been returned to this Court for a review of the Trial Court’s
determination. The sole issue is whether summary judgnent was
properly awarded to the Defendant. The first summary judgnent
was apparently awarded to the Defendant on all issues. However,
on remand, the Trial Court awarded summary judgnent on the basis

that the Plaintiffs did not have any insurable interest in the



property at the tine of the fire. It is the second summary

j udgnent that we now address.

The Suprene Court of Tennessee, in Byrd v. Hall, 847

S.W2d 208 (Tenn. 1993), set forth the proper summary judgnent
analysis to be applied in Tennessee. There, the Court said in
eval uating a sumary judgnent notion, these questions nust be
resolved: "(1) whether a factual dispute exists; (2) whether the
di sputed fact is material to the outcone of the case; and (3)
whet her the disputed fact creates a genuine issue for trial."

(Enphasis in original.)

Byrd further explained that summary judgnent shoul d be
enpl oyed where there is no dispute over the evidence and there is
no issue for a jury to decide. For a party to avoid sunmary
judgnent, it nust show that the fact in dispute is nmaterial.
Meani ng, this fact is one that "nust be decided in order to
resol ve the substantive claimor defense at which the notion is
directed.” |If such a disputed material fact does exist, the
court "nmust then determ ne whether the disputed material fact
creates a genuine issue within the neaning of Rule 56.03." Here,
"the test for a 'genuine issue' is whether a reasonable jury
could legitimtely resolve that fact in favor of one side or the
other. If the answer is yes, summary judgnent is inappropriate;
if the answer is no, summary judgnent is proper because a tria

woul d be pointless . When applying this test, "the court

is to viewthe evidence in a light favorable to the nonnoving



party and allow all reasonable inferences in his favor."” It is
the burden of the nonnoving party to denonstrate that there are
no di sputed, nmaterial facts creating a genuine issue for trial

and that sunmary judgnment is appropriate.

We hold that under the facts before us there is a
genui ne issue for trial, i.e., whether the Plaintiffs had an

i nsurable interest in the hone.

First, the Plaintiffs’ plan to deed the house to their
son was an apparent attenpt to defraud their creditors, an act
which is certainly not condoned by this Court; however, their
conduct does not necessarily preclude the Plaintiffs from
recovering. The "doctrine of "unclean hands'" is not a bar to
plaintiff's claim "'[I]t is not every willful and reprehensible
act that will preclude a litigant in a court of equity from
obtaining the relief prayed, but such conduct . . . nust bear an
i mredi ate relation to the subject-matter of the suit, and in sone
neasure affect the equitable relations subsisting between the

parties to the litigation and arising out of the transaction.

Geer v. Shelby Mutual Ins. Co., 659 S.W 2d 627 (Tenn. App. 1983),

quoting fromOverton v. Lews, 152 Tenn. 500, 279 S.W 801

(1926). (Enphasis in original.)

In Geer, the plaintiff bought sonme property with his
own funds and had an i nsurance policy issued in his nane.

However, he placed legal title of the property in the nane of a



corporation of which he was part owner. The plaintiff |ater
admtted that the reason for placing legal title in the nane of
his corporation was to conceal the ownership fromhis wfe
because he and his wife were seeking a divorce. Wen the house
on the property was destroyed by fire, the plaintiff’s insurance
conpany denied the claim The Court held that the plaintiff’'s
conduct was collateral to the transaction involved in the | awsuit
and, therefore, the plaintiff’s claimwas not barred by the

"uncl ean hands" doctrine. W are presented with a very simlar
issue in the case now before this Court. The Plaintiffs’ conduct
here is collateral to the transaction with the Defendant as was
that in Geer. The Plaintiffs deeded their house to their son in
an attenpt to defraud their creditors, not their insurance
conmpany. As such, the Plaintiffs’ conduct is not a bar to their

cl ai m agai nst this Defendant.

The Defendant maintains that because the Plaintiffs no
| onger hold title to the hone they do not have an insurable
interest in the hone. W disagree. A person is not required to
have "title to or possession of property in order to have an
insurable interest in the property ‘if by its continued existence
he will gain an advantage, or if by its danage or destruction he

wll suffer aloss. . . .'" diver v. Johnson, 692 S.W2d 855

(Tenn. App. 1985), quoting from Duncan v. State FarmFire &

Casualty Co., 587 S.wW2d 375 (Tenn.1979). It is not necessary

for a person to show for a certainty that he suffered economc

harmfroma | oss of property. Rather, it is sufficient to show



that the | oss m ght subject the person to injury. Brewer v.

Vanguard Ins. Co., 614 S.W2d 360 (Tenn. App.1980). A person who

has care and custody or possession of another’s property may
obtain insurance on the property for the benefit of the owner.

In fact, any interest in property, legal or equitable, qualified,
conditional, contingent, or absolute, or nerely the right to use
the property, with or without the paynent of rent is sufficient.
Brewer, supra. Under the facts now before us, we find, as

al ready noted, that there is a genuine issue for trial, i.e.,
whet her the Plaintiffs had an insurable interest in the hone.

By the hone’s destruction, they certainly suffered an econom c

| oss. They no | onger have a hone in which to |ive.

Additionally, by sinply living in the hone, the Plaintiffs have a
sufficient interest as described above in Brewer. Thus, the
Plaintiffs’ claimcannot be denied on the |ack of an insurable

i nt erest.

This Court is not persuaded by the case of Pappas v.

| nsurance Co. of the State of Penn., 54 Tenn. App. 633, 393 S. W 2d
298 (1965). In that case, the Court held that a father who
deeded property to his son did not have an insurable interest in
the property. The Court determ ned that the father would not be
advant aged by the continued existence of the property nor would
he be di sadvantaged by the | oss of the property. That is sinply
not the case here. The Plaintiffs lived in the home and cared

for the hone. It appears that in Pappas, the plaintiff did not



live on the property, which, as noted in Brewer, can be a

sufficient interest.

I n concl usion, we have not overl| ooked the fact that
Anerisure has briefed other matters which it contends justifies
the Court's granting a summary judgnent. We, however, in this
case, are disinclined to consider nmatters not addressed by the

Trial Court.

For the foregoing reasons, the judgnent of the Trial

Court is vacated and the cause renanded for proceedi ngs not

i nconsi stent with this opinion.

Costs of appeal are adjudged agai nst Anerisure.

Houston M Goddard, P.J.

CONCUR:

Don T. McMiurray, J.

Charl es D. Susano, Jr., J.



